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-000-
Briefing of this case was stayed by our order of July 13, 1973

pending the California Supreme Court's decision of Pryor v. Municip

Court (1979) 25 Cal.3d 238. Now, following the rendering of the
Pryor decision, which we do not believe dispositive of the instant
case, we proceed to decide this matter.

We note at the outset that the defendant does not challengé

his conviction. We mention also that the defendant has requested
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that we take judicial notice of certain material. We decline to
do so for the reason that the disposition we make of this appeal
will'enable the defendant to preseﬁt to the trial judge all
evidence considered by him to be sdpportive of his contentions.

Subsequent to entry of a nolo contendere plea to violation of
Penal Code section 647 subdivision (a) but prior to imposition of
sentence and requisite order to register as an habitual sex offender
under Penal Code section 290,1/ defendant requested the court to
hold a hearing on the constitutional validity of section 290 as
applied to section 647 subdivision (a) misdemeanants. He
indicated that he wished to attack the constitutionality of the'
statute on due process, equal protection and cruel and unusual
punishment‘grounds.

The trial judge refuséd to consider or rule on these issues.
The judge indicated that the proper forum for hearing of constitu-
tional defenses is the legislature or Supreme Court, and that
"as much as [he] might agree with some of [defense counsel's]
suggestions, [he was] bound by the law as it is now . . ., until
[he was] ordered by a higher court."”

Because no hearing was held on these defenses, the record on
appeal is barren of factual findings essential to determination of
defendant's contextual constitutional contentions. "Due process
requires that a party sought to be affected by a proceeding shall
have the right to raise such issues or set up any defense which he
may have in the cause . . . A hearing which does not give the right
to interpose reasonable and legitimate defenses cannot constitute

due process of law . . ." 16A Am.Jur. 24 section 843.

1. All references to code sections are to the Penal Code unless
otherwise indicated.
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The judge's denial of a hearing at which evidence could be
received and argument. heard regarding the constitutional validity
of section 290 as applied to defendant's particular case was error.
These issues are best considered in a factual context which should

be presented in the trial court. People v. Mills (1978) 81 Cal.

App.3d. 171. Defendant's request for a hearing was timely, because
the question of section 290's constitutional validity is premature
if raised by a defendant who has not yet been found guilty of an

offense which triggers the section 290 operation. Pryor v.

Municipal Court (1979) 25 Cal.3d 238, 257 Fn.l14. Refusal by the
trial court to consider the defense based upon constitutional '

grounds was error. (See People v. Kiihoa (1960) 53 Cal.2d 748,

753; People v. Sarazzawski (1945) 27 Cal.2d 7, 1ll; Witkin,

California Criminal Procedure page 733 et seq.)

Absent a factual record to assist this court in evaluating
defendant's contentions regarding the invalidity of the statute,
this court is unable to comment intelligently on their merit,
beyond stating that these contentions are at least deserving of

airing and consideration. (See People v. Mills, supra, at 179,

Fn.l and 180.) 1In this case failure to consider the issues was
not only prejudicial, because defendant has no other defenses, but

it was a denial of due process.
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1 The ‘judgment of conviction is affirmed. The order to register
W\ 2|| under section 290 is reversed. The case is remanded for an
3 || evidentiary hearing on the constitutional validity of section 290.
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